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HOLLAND, Justice:



The defendant-appellant, Ramon Sanabria, appeats thhe Superior
Court’s final judgment of conviction after a jurgund Sanabria guilty of
Burglary in the Second Degree. On appeal, Sanabgaes that the trial
court abused its discretion when it admitted intadence, through the
testimony of a police officer, third-party staterteemade by a dispatcher.
Sanabria also asserts that the erroneous admisdidhose third-party
statements violated his Sixth Amendment right toflant the witnesses
against him.

We conclude that the Superior Court abused itsrelisn in
permitting the police officer to testify as to thispatcher’s statements. The
State’s interest in providing the jury with a baakgnd context for the
officer’s actions could have been accomplisheddsgrring to “information
received.” The unfair prejudice to Sanabria froaving the jury hear the
officer repeat the content of the dispatcher’'sesta&nts outweighed the
probative value to the State’s case as backgrounfbrmation:
Alternatively, we hold that because there was mitilng instruction that the
dispatcher’'s comments were not being admittedhfertituth of their content,

the Superior Court violated Sanabria’s Sixth Ameadtrights under the

! Delaware Rule of Evidence 403 (“D.R.E. 403").



Confrontation Clause by permitting the police daffido testify about the
dispatcher’s statements.
Facts

On July 20, 2007, while working as a nanny at dek$ Lane, Teresa
Brackin saw a man walk to the back porch of the dnowxt door at 9 Alders
Lane. According to Brackin, the man was Hispawearing a multi-colored
shirt and distressed jeans, and carrying a clogh ba

Brackin called 911 and reported the incident te folice. New
Castle County Police Officer Hector Garcia respaittethe dispatch about
Brackin’s 911 call. On his way to the scene, Garnaarned from the
dispatcher that the alarm company had reportedatihatlarm had gone off
from the home at 9 Alders Lane. When Garcia atriaethe scene about ten
minutes later, he walked directly to the back & tlome and saw pry marks
on the back door, but the door was locked.

Garcia then walked to the front of the house, whappeared
undisturbed. At that point, Garcia learned from tlispatcher that the alarm
company had reported that a motion detector infdlyer of the home had
been activated. Garcia returned to the back dodrsaw that it was open.
Then he heard Brackin yelling, “There he is. Thkeeis.” Garcia saw a

man, whom he described as Hispanic, wearing a +oollbired polo shirt and



faded blue jeans and carrying a black bag, runsactioe yard of 7 Alders
Lane. Garcia tried to chase the man but coulccatth him, and so returned
to his squad car and radioed for help.

A short time later, Judy Sargent was returningpéo home on North
Dupont Road and saw a stranger walking throughfdrezed-in back yard.
She stopped the stranger, asked him what he wag dod asked to see his
bag. She found some clothes and a Ziploc baggidan She told the man
to leave, then called 911.

When the police arrived at Sargent’'s home, shektteém which way
the man had gone. The police apprehended andextr8snabria nearby.
He was carrying a black nylon bag with a stripelb @hirt inside.

Sanabria was charged by indictment with one coaonh ef Burglary
in the Second Degree, Attempted Theft, Criminal dlisf and Resisting
Arrest. At trial, the State did not present amgérprint evidence because
the fingerprints collected at the scene had beaplased. Brackin, Garcia
and Sargent all identified Sanabria as the man trel seen. Although
nothing was missing from the home at 9 Alders Lathe, homeowner
testified that a laptop computer and telephonefirs&floor office had been

moved.



The jury found Sanabria guilty of Burglary in thec®nd Degree but
not guilty of Attempted Theft. The State issuedialle prosequi on the
charges of Criminal Mischief and Resisting Arrest.

Objectionable Testimony

Garcia testified that on July 20, 2007, he was izares Corner on
Kirkwood Highway when he first received a call frahe dispatcher. The
prosecutor asked him, “And what information did ywave when you were
dispatched.”  Defense counsel objected on hearsaynds. The
prosecution responded that the question callecdoanswer that was “not
offered for its truth or veracity[, but] simply ...to explain to me why he
responded to 9 Alders Lane.” The trial court oulmd the objection.
Garcia then testified: “When | was dispatchedabkwadvised that a neighbor
of No. 7 Alders had seen a Hispanic male walkimgugh her rear yard onto
the neighbor’s rear of the house, which would be ™NAlders Lane.”

Garcia testified that while he was on his way frdirkwood
Highway to Alders Lane, he received a second dsp&hat the alarm at
No. 9 Alders Lane was going off.” Garcia explained

In other words, the alarm company called our ddpasaid,

“We have an alarm going off in No. 9 Alders Lan&hd | was

already aware that [Brackin] who originally calléte police

said that she saw somebody walking to the rearcofoNAlders
Lane.



Garcia testified that he parked his car and watketie back of
9 Alders Lane. The reason Garcia went to the lohdcke home first
“was because that's where the caller said she &l the subject go.”
Because the door was locked and he thought thenpriks might be
old, Garcia testified that he walked around to fleat door, looking
inside the windows on his way. Garcia testifiedttthe front door
was also locked.

The prosecutor then asked, “Where did you go at point?”
Garcia responded that he decided to check the dflattie house one
more time. The prosecutor asked, “At any pointybd receive any
information from dispatch?” Defense counsel olgdctarguing that
the question called for hearsay. The prosecutpreat that the he was
not offering the statement for its truth but “taoshwhat [Garcia] did
and why he did it at the crime scene.” The trialint overruled the
objection, stating, “I don’t think it will be forhe truth of the matter.
You're allowed to say what you did at the crimerszé

Garcia testified that while checking the front dobe was
advised by the dispatcher “that the alarm compaalied and said,
‘We received motion from the foyer area.” At thpoint, Garcia

testified that he returned to the back of the hars# found the back



door open. Neither the dispatcher nor the alarmpamy operator
testified at trial.
Argument on Appeal

Sanabria argues that the trial court abused gsrelion when it
permitted Garcia to testify about the statementslanéo him by the
dispatcher. In particular, Sanabria takes issui whe following: the
dispatcher’s statement that the alarm company bBpdrted that the alarm
was activated at 9 Alders Lane; and the dispatststatement that the alarm
company had reported that the motion detectorseser®tion in the foyer.
Sanabria contends that the admission of the ouboft statements about
the alarm “invited the jury to speculate that Saizalvas unlawfully inside 9
Alders Lane at the time the motion sensors weggéred.”

Further, Sanabria asserts, the out-of-court seénthat the alarm
had been activated and detected motion in the fdware the only
circumstantial evidence that placed Sanabria irhtiree.” Accordingly, he
claims that the admission of those statements, alefense counsel’s
objection and without a limiting instruction, coitsted reversible errdf.
Alternatively, Sanabria contends that his rightcunfront the witnesses

against him, under the Confrontation Clause of tHeited States

2 Dawson v. Sate, 608 A.2d 1201, 1204, (Del. 1992).



Constitution, was violated by admitting the outeoldrt statements without a
limiting instruction, because he had no opportutatycross-examine either
the dispatcher or the alarm company operator.

Background Information Problematic

Background information may be necessary to givguhea complete
picture at trial and to ensure the jury is not csed in a way that would be
unfavorable to the prosecutidnBackground information “may fill in gaps
in ‘interwoven events’ and thus help the jury urstiend the case in
context.® Background information, however, can also be idyfa
prejudicial to the defendant.

Delaware Rule of Evidence 801(c) defines hearsajaastatement,
other than one made by the declarant while testifyt the trial or hearing,
offered in evidence to prove the truth of the matteserted® An out-of-
court statement by a third-party that is not offefer its truth may be

admissible under some circumstances if the purpafs@admitting the

3 Crawford v. Washington, 541 U.S. 36 (2004Pavis v. Washington, 547 U.S. 813
(2006).

* See, e.g., Johnson v. State, 587 A.2d 444 (Del. 19914 banc).

5 People v. Resek, 821 N.E.2d 108, 109-110 (N.Y. 2004) (citifRgople v. Till, 661
N.E.2d 153 (N.Y. 1995)).

® D.R.E. 801(c).



statement is relevant to an issue at fridfven relevant evidence, however,
must have probative value that is not substant@ityveighed by the danger
of unfair prejudice to the defenddnt.

The prosecution often contends that the proffered-o6court
statement by a third party is not hearsay becausaot offered for the truth
of its content but instead to provide relevant lgaoknd information.
Background information, however, even where noerefd for the truth of
the matter asserted, often involves two areasateproblematic. The first
Is where the third-party statement refers to othest acts or crimes of the
defendant, as this court heldJohnson v. Sate® The second is where the
content of the third-party statement relates toelement of the charged
offense, as in Sanabria’s case.

“Information Received” is Preferable Alternative

In this appeal, we consider the circumstances umdech a third-
party statement offered as background informaticay rpermissibly be
admitted at trial. We recognize that comments biyi@ party that are not

admitted for the truth of their content do not ddonte hearsay statements.

" D.R.E. 401 (explaining that “relevant evidence™éwvidence having any tendency to
make the existence of any fact that is of consecpi¢m the determination of the action
more probable or less probable than it would béaevit the evidence”).

8 D.R.E. 403 (providing that “[a]lthough relevantyidence may be excluded if its
probative value is substantially outweighed bydhager of unfair prejudice”).

® Johnson v. Sate, 587 A.2d 444 (Del. 1991} banc).



Nevertheless, when the prosecution seeks to adrfitré party’s out-of-
court statement as background information and ooit$ truth, particularly
where the statement relates to a prior bad adteotiefendant or an element
of the offense charged, the trial court must cagrswhether there is another
way to provide that background information.

In People v. Resek, the prosecutor sought to call police officers to
testify that they arrested the defendant becausg llad received a report
that the car he was driving was stolen, even thdhgldefendant was being
prosecuted not for stealing the car, but for uneeladrug offenses. The
prosecutor argued that the evidence was necessgamgvent the jury from
“speculat[ing] that the police simply accosted defendant for no reason’”
The New York Court of Appeals concluded that theere less prejudicial
ways to deal with need for background informatiod &hat evidence of the
uncharged crime was too prejudicial to be admitted.

In Johnson v. Sate, this Court considered whether the trial court
committed reversible error by admitting into evideran unnamed police
informant’s out-of-court statement identifying tefendant as a participant

in a drug transactiotf. The trial court admitted the informant’s out-afuct

19 people v. Resek, 821 N.E.2d at 109.
1 people v. Resek, 821 N.E.2d at 110-11.
12 Johnson v. Sate, 587 A.2d 444 (Del. 19911 banc).
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statement after ruling that it did not constitusatsay because it was being
offered only for the purpose of explaining “the @ng activities of the
police who arrested [the defendartt].”

In Johnson, we notedthat “courts generally scrutinize out-of-court
statements as to the availability of the speakiee, $pecificity of the
information, the need of the statement in relationother evidence, its
relevancy to the question of guilt and the statdimeprejudice to the
defendant® We also noted that several jurisdictions had iseloexplicit
limitations on the use of out-of-court statemerftsred by police to explain
their actions?

When the prosecution seeks to offer backgroundnmétion, the first
guestion the trial court must consider is whetlher jury could be provided
the background information without referring tonrd party’s out-of-court
statement. In considering whether the out-of-calehtification of a crime
suspect by an unnamed police informant is admissMECormick’s treatise
on evidence concludes that the testifying offideowdd simply explain that

he acted “upon information received,” rather thapeat the out-of-court

'3 Johnson v. State, 587 A.2d at 447.
14 Johnson v. Sate, 587 A.2d at 448 (citations omitted).
15 Johnson v. Sate, 587 A.2d at 449 (citing cases).

11



statement by a third party detailing the contentstiee background
information:

One area where abuse may be a particular probleoives
statements by arresting or investigating officexgarding the
reason for their presence at the scene of a criiie officers
should not be put in the misleading position of emmg to
have happened upon the scene and therefore shewdtitled
to provide some explanation for their presence emaduct.
They should not, however, be allowed to relate ohisal
aspects of the case, such as complaints and replodthers
containing inadmissible hearsay. Such statemens a
sometimes erroneously admitted under the argunteattthe
officers are entitled to give the information upahich they
acted. The need for this evidence is slight, &edikelihood of
misuse great. Instead, a statement that an officexd “upon
information received,” or words to that effect, alb be
sufficient®

In Johnson v. Sate,'” we cited the above quoted section of McCormick’s
treatise with approval. We continue to find McCark's analysis and
rationale persuasive.

Accordingly, we hold that where the background banprovided as
based “upon information received” neither the cotdgeof a third party’s
out-of-court statement nor evidence of other bad slecould be presented to
the jury. In this case, as iohnson, Garcia could have just as easily

testified that he went from the back of the howsthe front and then to the

16 United Sates v. Maher, 454 F.3d 13, 20 (1st Cir. 2006) (quoting 2 Broen,al.,
McCormick on Evidence § 249, at 103 (Bed. 1999)).
17 Johnson v. Sate, 587 A.2d at 448.

12



back again “upon information received” from thepdischer. There was no
need for him to testify that the dispatcher tolthtihat the alarm company
reported motion at the house generally or in tlyerf@rea specifically.
No Alternative Requires Balancing

If the out-of-court statement is necessary to p®vrelevant
background information, the second question tta ¢ourt must consider is
whether the State’s need for the background infaomaoutweighs the
prejudice to the defendant. If the probative vahfethe third-party
statement is substantially outweighed by the prequtb the defendant, then
the background information should not be providedthe jury. For
example, inJohnson v. Sate, this Court considered whether the trial court
committed reversible error when it admitted intademce an unnamed
police informant’s out-of-court statement identifgi the defendant as a
participant in a drug transactioh.

In Johnson, we relied upon the Pennsylvania Supreme Court’s
decision inCommonwealth v. Palsa.'® In that case, the trial court committed
reversible error when it admitted a named, but atable, informant’s

statements containing specific assertions of camnaonduct “because they

18 Johnson v. Sate, 587 A.2d 444 (Del. 1991 banc).
19 Johnson v. Sate, 587 A.2d at 449 (citingommonwealth v. Palsa, 555 A.2d 808, 811
(Pa. 1989)).
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tipped the balance too far toward prejudicing thefeddant without a
sufficient showing of need for their introductioy the prosecution®® In
Palsa, a police officer was permitted to testify that dmeested a man who
told him that he was on his way to the defendahibsise to deliver
marijuana and that he had sold the defendant raasjithe day beford.
The trial court instructed the jury to consider statements only for the
purpose of explaining the police conduct in invggiing the defendant. On
appeal, the Pennsylvania Supreme Court applietidfacing test “between
avoiding the dangers of hearsay testimony and #esl for evidence that
explains why police pursued a given course of agtidand concluded that
the jury would likely understand the out-of-couthtements as proof of a
necessary element of the criffeThePalsa court further concluded that the
police activities could easily have been explaingithout using the out-of-
court statements.

In Johnson, we relied upon a decision by the United Statgar&ue
Court that applied a balancing test similar to tennsylvania test to

determine the permissible use of out-of-court statgs to explain police

204,

1 Commonwealth v. Palsa, 555 A.2d at 809, 811.

22 Commonwealth v. Palsa, 555 A.2d at 811.

23 Johnson v. Sate, 587 A.2d at 449 (citinGommonwealth v. Palsa, 555 A.2d at 811).
24 Johnson v. Sate, 587 A.2d at 449 (citinGommonwealth v. Palsa, 555 A.2d at 811).

14



conduct® In Moore v. United States, the United States Supreme Court held
that testimony by a police officer that an unidied informant told him that
the defendant had heroin in his apartment was irssilole hearsay, because
the trial court had relied expressly on the infontre&statement to find the
defendant guilty of possession of herin.In Johnson, the trial court
admitted the informant’s out-of-court statementemftruling that the
statement did not constitute hearsay because itoffased only for the
purpose of explaining “the ensuing activities of fpolice who arrested [the
defendant].?’

This Court disagreed and adopted “a balancinghtessteen the need
for the circumstantial evidence and the danger edréay evidence being
prejudicial to the defendant® Relying onMoore, we explained that “[a]n
out-of-court statement of an unidentified informastinadmissible if it
provides the single piece of information relevamntah element of a crime,
even though it also explains why the police sugzethe defendant in the
first place.®”® In Johnson, this Court concluded that the unidentified

informant’s out-of-court statement was unfairlyjpcicial and inadmissible

25 Johnson v. Sate, 587 A.2d at 450Moore v. United Sates, 429 U.S. 20 (1976).

26 Moore v. United States, 429 U.S. 20 (1976).

27 Johnson v. Sate, 587 A.2d at 447.

28 Johnson v. Sate, 587 A.2d at 449 (citinGommonwealth v. Underwood, 500 A.2d 820
(Pa. Super. Ct. 1985)).

29 Johnson v. Sate, 587 A.2d at 450.
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under D.R.E. 403 because it was merely cumulatieveas not importantly
relevant to explain the police conddtt.

In this case, Sanabria was convicted of Burglarythe Second
Degree. Under title 11, section 825 of the Delawv@ode, burglary is
entering into a dwelling with the intent to commitrime thereifi® There is
no physical evidence that Sanabria entered theleese. The police
officers recovered fingerprints from inside the fgrbut lost them before
trial. Although there were pry marks on the dood $he door was ajar, that
does not establish that Sanabria actually entdredhbme. No property
from inside the home was recovered from Sanabria.

The only evidence supporting the conclusion thahaBaa had
entered the dwelling was the homeowner’s testintbay items on his desk
had been moved. It is unlikely that this testimostanding alone, would be
enough for a jury to conclude beyond a reasonablétdthat Sanabria

entered the home. On the other hand, informingjuhe that the home’s

30 Johnson v. Sate, 587 A.2d at 451 (citing D.R.E. 403 and explainthgt there was
little need for the informant’s statement to explaihy the police arrested the defendant
when the State’s primary witness was the undercpuokce officer who had participated
in the drug transaction). Idohnson, we rejected the defendant’s objection to the
admission of the statement as a violation of hishSAmendment right to confront the
witnesses against himJohnson v. Sate, 587 A.2d at 451. In reaching that conclusion,
however, it is important to note that this Courplégd decisions of the United States
Supreme Court prid€rawford v. Washington, 541 U.S. 36 (2004).

31 Del. Code Ann. tit. 11, § 825.
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motion detector went off makes it far more likehat the jury would infer
that Sanabria had unlawfully entered the residence.

As the United States Supreme Court explaineiaore, the out-of-
court statement by the dispatcher that the alanmpemy reported motion at
the residence generally and in the foyer specificalas inadmissible
because it provided the primary evidence relevanttne “entering a
dwelling” element of burglary. That the out-of-cbustatement also
explained Garcia’s conduct did not justify its adsmon at trial. The record
reflects that the third party out-of-court statetreerunfair prejudice to
Sanabria outweighed its probative value as backglonformation to the
State. Therefore, if the D.R.E. 403 balancing badn done by the trial
court in Sanabria’s case, our holding Johnson would have led to the
conclusion that the State’s need for backgrounokrmétion was outweighed
by the unfair prejudice of permitting the jury tedr Officer Garcia repeat
third-party statements about an element of thegethoffense.

Admission Requires Limiting Instruction

Finally, we note for the benefit of future litigati that if the trial court
concludes that the probative value of the backgtoumiormation is not
substantially outweighed by its unfair prejudiceltie defendant and decides

to admit a third-party statement into evidence, #mimission of the

17



background informatiomust be accompanied by a limiting instruction to
the jury. The jury must be contemporaneously alithat the third-party
statement or other bad acts are not being admittedhe truth of their
content but only to provide the jury with a backgnd explanation for the
actions taken by the police. Giving a limiting tmgtion “regarding the
purpose for which the testimony is received furtaeerts any prejudice to
the defendant™®

Although the trial judge permitted the State toserg the third-party
statements based upon the State’s representafibithtbse statements were
not presented for their truthfulness, that purpwas never explained to the
jury with a limiting instruction. Therefore, thary heard evidence that the
security alarm was not only activated generally l@ago had been
specifically activated within the foyer. Withoutet guidance afforded by a
limiting instruction, the jury was left with the pression that the content of

both statements was truthful.

32 Curry v. Burge, 2004 WL 2601681, at *25 (S.D.N.Y. Nov. 17, 20Qdjing People v.
Rivera, 748 N.E.2d 1060, 1061 (N.Y. 2001) (“Any possiptejudice arising from this
testimony was averted by the court's compreherigéng instructions . . .

admonishing the jury not to consider the officéestimony for any purpose other than to
explain why the officer acted as he did . . . wotansider the testimony on the issue of
defendant’s guilt or innocence.”Peoplev. Resek, 821 N.E.2d at 109-110 (holding that
in some circumstances, out-of-court statementseadfto explain how and why the

police pursued and confronted the defendant andfferied for their truth may be
admitted in the court’s discretion when couplechvétlimiting instruction) (citing?eople

v. Tosca, 773 N.E.2d 1014 (N.Y. 2002peoplev. Till, 661 N.E.2d 153 (N.Y. 1995)).
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Abuse of Discretion

In this case, the State asserted that it neededhiid-party out-of-
court statements to explain Officer Garcia’s condacresponding to the
dispatch. The trial judge never considered whetthet background
explanation could have been provided by simplyresfeing that Officer
Garcia was acting “on information receivéd.” The record reflects
preferable alternatives that should have been nsBdnabria’s case.

The trial judge also never balanced the interestthaf State in
providing the content of the third-party statemerds background
information, against the unfair prejudice to thdeddant* The need for
that balancing was particularly important here, duse the out-of-court
statements attributed to the alarm company by thgatther’s last call to
Officer Garcia established an element of the cldhigfense of burglary. If
the trial judge had conducted a balancing analythst background
information should have been excluded.

Most importantly, in this case, not only was thedewce admitted
without considering any alternative—such as tha plolice acted upon

information received—and without balancing the @tolke value to the

33 Johnson v. Sate, 587 A.2d 444 (Del. 1991} banc). McCormick on Evidence § 249,
at 103 (8' ed. 1999).
% D.R.E. 403.
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State against the unfair prejudice to the defendauttalso, the background
information was presented to the jury without aitiimg instruction.
Although the trial judge admitted the third-parthatements because the
State disclaimed any intent to use them for ththtai the matter asserted,
the jury was never given an instruction to thaeetif Consequently, the jury
was free to use that evidence — in particular, dispatcher’s last call to
Officer Garcia — for the truth of its content tataddish an element of the
burglary offense, i.e., entry into the foyer. Tial court therefore abused
its discretion by admitting the third-party statemnse into evidence at
Sanabria’s trial.
The Confrontation Clause

The Confrontation Clause of the Sixth Amendmenviales that “[i]n
all criminal prosecutions, the accused shall enjog right . . . to be
confronted with the witnesses against hith.In Sanabria’s case, the State
did not call the dispatcher or alarm company operé&d testify at trial.
Neither declarant was determined to be unavailabl@ Sanabria did not
have an opportunity to cross-examine either orteerh.

In Crawford v. Washington, the United States Supreme Court held

that in a criminal trial, the admission of hearsaydence (i.e., an out-of-

35 U.S. Const. amend. VI.

20



court statement offered to prove the truth of tha&tter asserted and not
offered for some other permissible purpose) impdisahe Confrontation
Clause because the defendant does not have antwmpoto confront the
out-of-court declaranf The Supreme Court explained that where the
declarant does not testify at trial, and eitherdkelarant is not unavailable
or the defendant did not have a prior opportundyctoss-examine the
declarant, (1) the admission of testimonial stat#sieviolates the
Confrontation Clause, and (2) the admission of estmhonial statements
does not implicate the Confrontation Clause anteadsis governed by the
jurisdiction’s evidence rule¥.

Following Crawford, several federal courts have considered whether
the admission of third party out-of-court statersewiffered to explain police
conduct violates the Confrontation Clause. Umnited States v. Maher, the
United States Court of Appeals for the First Citragnsidered whether the
defendant’s Sixth Amendment right to confront thignesses against him
was violated unde€Crawford when the prosecution admitted into evidence,

through the testimony of police officers, an infamtis out-of-court

36 Crawford v. Washington, 541 U.S. 36 (2004).
37 Crawford v. Washington, 541 U.S. at 68.
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testimonial statements that he had bought his nedaom the defendant and
that the defendant was a significant drug trafficke

The Maher court noted that, posirawford, the issue of whether an
out-of-court statement is admissible for reasohemothan its truth has not
been addressed very oft€n. The Maher court explained that it was
preferable to tell the jury that the police weréragbased upon information
received and cited the same quote from McCormitiéatise on evidence
that this Court relied upon idohnson.”® The court then considered whether
a third party’s out-of-court statements were adibissor reasons other than
the truth of the assertion that the defendant @nlids to that third party.

In Maher, the government argued that the statements wenessithle
to set the context for the police officers’ condaad not for their trutf’
The court explained that, “[sJometimes the ratient#iat an out-of-court
statement provides context for other admissiblelenie will be valid*

but in this case, “[tihe government’s articulatagstification—that any

38 United Sates v. Maher, 454 F.3d 13 (1st Cir. 2006).

%9 United States v. Maher, 454 F.3d at 20.

0 United Sates v. Maher, 454 F.3d at 20 (quoting 2 Broun, et 8icCormick on

Evidence § 249, at 103 (Bed. 1999)).

1 United Satesv. Maher, 454 F.3d at 22.

2 United States v. Maher, 454 F.3d at 22.

3 United Sates v. Maher, 454 F.3d at 22 (citing/nited Sates v. Walter, 434 F.3d 30, 33-
34 (1st Cir. 2006) (holding that an informant’s-@dtcourt statement was admissible and
did not offendCrawford when offered in the form of a tape-recording mddeng a

sting operation during which the informant bougleiapons from the defendant and
explaining that statements by the non-testifyirfgrimant in certain portions of the tapes
were admissible to provide context for the defetidaadmissions on the tape)).
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statement by an informant to police which sets e&danfor the police
investigation is not offered for the truth of thatement and thus not within
Crawford—is impossibly overbroad®® The Maher court added that the
justification was overbroad even under the claasiculation of hearsay in
the McCormick treatis€ “What gives this situation added bite is that the
‘context’ rationale may be used by the prosecunon just to get around
hearsay law, but to circumver@rawford’s constitutional rule® The
Maher court also noted that idnited Satesv. Slva, the Seventh Circuit had
warned that: “[u]jnder the prosecution’s theory, rgvieme a person says to
the police ‘X committed the crime,” the statemenncluding all
corroborating details) would be admissible to sheowky the police
investigated X. That would eviscerate the constihal right to confront
and cross-examine one’s accuséfs.”

In United States v. Slva, a DEA agent testified that he listened to
conversations between a non-testifying confidenh&érmant and a drug
supplier and heard the informant speak of “thisviinidial named Juan [who]

indicated that he was going to be making the defit® The defendant’s

44 United Satesv. Maher, 454 F.3d at 22.

5 United States v. Maher, 454 F.3d at 22.

4® United Satesv. Maher, 454 F.3d at 22.

" United Sates v. Maher, 454 F.3d at 22 (quotingnited Satesv. Slva, 380 F.3d 1018,
1020 (7th Cir. 2004)).

8 United States v. Slva, 380 F.3d at 10109.
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name was Juan. The government argued that theoest was admissible
to show “the actions taken by [each] witness.” Theted States Court of
Appeals for the Seventh Circuit disagré&dexplaining that “[a]llowing
agents to narrate the course of their investigatiamd thus spread before
juries damning information that is not subject toss-examination, would
go far toward abrogating the defendant’s rightseurtde Sixth Amendment
and the hearsay rulé”

In Maher, the court concluded that the third party’s outofirt
statements appear to have been “primarily givertgxéor the truth of the

assertion that [the defendant] was a drug dealer.Officer MacVane

9 United States v. Silva, 380 F.3d at 1020.

>0 United States v. Silva, 380 F.3d at 1020.

°1 United States v. Maher, 454 F.3d at 23But see United Sates v. Cruz-Diaz, 550 F.3d
169, 175-77 (1st Cir. 2008) (explaining that in kbaobbery case where admission of
officer’'s testimony about out-of-court statement digfendant’s co-defendant that “the
money is over there is a black bag, we alreadywthaway the weapons” and “we’re
screwed, less than five minutes and they caughtigsiot violateCrawford because the
statements were not offered for their truth—thatasprove the money was in the bag or
that they were “screwed” — but to explain why tH&l end police did not pursue other
investigatory options after they apprehended thierdants) (citingUnited States v.
Bailey, 270 F.3d 83, 87 (1st Cir. 2001) (noting that @eshent “offered to show the
effect of the words spoken on the listened (e@.supply a motive for the listener’s
action)” is not hearsay); 4 Stephen A. Saltzburglefederal Rules of Evidence Manual

§ 801.02[1][f] (9th ed. 2006) (“If a statement iBeved for its effect on the listener, in
order to explain the listener's conduct, it does matter whether the declarant is telling
the truth.”)). The court inCruzDiaz also noted that the court gave two limiting
instructions to the jury explaining that the jurguéd only consider the co-defendant’s
statement for the limited purpose of providing ateat for the decision not to send the
fingerprint evidence to the lab for processing ant for the truth of the matter asserted
in the statementUnited Satesv. Cruz-Diaz, 550 F.3d at 177. Further, the government’s
justification for offering the declarant’s staterhewas not pretextual because the
government did not offer the statement in its dasehief but only in its rebuttal after
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testified that the third-party informant said thefehdant was a drug dealer
when the prosecution could have easily structuiedarrative to avoid that
testimony’> The Maher court explained that, consistent with the
McCormick treatise’s recommendation, the officeoutd merely have said
that he ‘acted upon information received, or worghat effect,”® and
concluded:

The dividing line often will not be clear betweerat is true

background to explain police conduct (and thus>ajgtion to

the hearsay rule and thus an exceptio@ranford) and what is

an attempt to evad€rawford and the normal restrictions on

hearsay. But we are on firm ground in warning pooors of

the risks they face in backdoor attempts to gdestants by

non-testifying confidential informants before ayjdt

At Sanabria’s trial, the out-of-court statemenystiire alarm company
to the dispatcher, admitted through the testimohyOfficer Garcia, was
offered to explain how the police responded the wey did. We have

determined, as did the courtMaher, the out-of-court statements at issue in

Sanabria’s case were not admissible. To paraphkinaddcCormick treatise,

defense counsel asked an FBI agent on cross-ex@onivehy he did not pursue certain
investigatory opportunitiesld. at 177-78.

2 United Satesv. Maher, 454 F.3d at 23.

>3 United Sates v. Maher, 454 F.3d at 23 (quoting 2 Broun, et 8gCormick on

Evidence § 249, at 103 (Bed. 1999)).

>4 United Satesv. Maher, 454 F.3d at 23. Because the defendaMaher did not object
to the admission of the testimony and the ceuatsponte gave a limiting instruction
immediately following the testimony, the court falno plain error.ld. In addition,

there was independent evidence that the defendasepsed cocaine because of the
drugs found in his van during the search incideritis arrest.ld.
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an officer cannot relate historical aspects of ¢hse, such as reports by
others that contain inadmissible hearsay, by aggthat they are necessary
to explain the information upon which the officated.

In Maher, the defendant failed to object to the admissibthe out-
of-court statements by the informant that the daden was a drug dealer but
the court gave a limiting instructiosua sponte. In addition, there was
independent evidence that the defendant possesseine based on the
drugs found in the van. Here, in contrast, defes@esel objected to the
admission of the out-of-court statement by the abdgper that the alarm
company reported that the foyer motion detector leeh activated, but the
court overruled the objection, concluding, “Youakowed to say what you
did at the crime scene,” and admitted the evidewntw®out giving a limiting
instruction. Absent a limiting instruction, theatgment by the dispatcher
that the alarm company reported motion in the fogeuld have been
considered by the jury for the truth of the assarthat Sanabria was inside
the house. To paraphraSdva, we hold that to permit Officer Garcia to
narrate the course of his investigation and “sptegfdre [the jury] damning
information that is not subject to cross-examindtiabrogates both the rule
against hearsay and Sanabria’'s Sixth Amendmentt righder the

Confrontation Clause.

26



Error Not Harmless

The State argues that, asJohnson, even if the third party out-of-
court statements were inadmissible, the error veamless. InJohnson, a
police officer testified that a confidential infoamt had identified the
defendant and his co-conspiratdts.We concluded that this out-of-court
statement was inadmissible hearsay, but declinedvierse the conviction,
because “[w]hile the statement was highly incrintimg to the defendant, it
Is merely cumulative in the State’'s case against, l@ind it did not have
important relevance as an explanation for policedoet.®® Sanabria’s case
Is distinguishable fromJohnson, because the dispatcher’'s out-of-court
statements were not merely cumulative evidence.eyTlkely were a
principal factor in Sanabria’s conviction.

Here, there was almost no independent evidendeShaabria had
entered the house and set off the motion detedtorthe foyer. The
homeowner gave some testimony touching on thisramétion. The
prosecutor asked him whether “there c[ame] a tinherw[he] realized or
found out that [his] home had been burglarized?”he Thomeowner
answered, “Yes. We were called by the security mammg,” but the

homeowner did not testify as to what the securimpany told him or that

%% Johnson, 587 A.2d at 451.
6.
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the security company had reported motion in thesfoyHe did testify that
the back door of his home had been pried open lzatdat phone and laptop
computer in the first-floor office had been movednf its usual place. He
further testified that the phone had been unplugged the cord was
wrapped around it.

In Sanabria’s case, the statement that there waismdetected in the
foyer did bear on a factual issue before the joryrésolution — whether the
defendant had entered the dwelling. No other exideat trial established
that Sanabria had entered the house. Theref@egtord does not support
a conclusion that the admission of the out-of-costdtement by the
dispatcher that the alarm company reported motionthie foyer was
harmless beyond a reasonable doubt.

Conclusion
The Superior Court’s judgment is reversed. Thadten is remanded

for further proceedings in accordance with thisnam.
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